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The “Regulation on Sharing of Secret Information” (“Regulation”) prepared by
the Banking Regulation and Supervision Agency (the “Agency”or “BRSA”)is
published in the Official Gazette dated June 4, 2021.

In accordance with the article 73 of the Banking Law No. 5411 (“Banking Law”), BRSA was authorized to
determine the scope, form, procedures and principles regarding the sharing and transfer of secret information
or to impose restrictions on them as of February 2020. Aiming to provide clarity on issues such as the
obligations of banks, exceptions to this obligation, the concept of customer secret and their transfer, the draft
Regulation on Sharing Secret Information (“Draft”) was published on the website of the BRSA and opened to
public opinion. The Regulation published in the Official Gazette dated June 4, 2021 and numbered 31501 will
enter into force on January 1, 2022.

Customer Secretand Bank Secret Concepts

Within the scope of the Regulation, the concept of “customer secret” is handled more broadly than the
Banking Law. Unlike article 73/3 of the Banking Law, which regulates that data belonging to natural and legal
persons formed after establishing customer relations with banks specific to banking activities is customer
secret, the regulation regulates that any information that a natural or legal person indicates that the customer
is a customer of the bank is also covered by customer secret. In addition, even if a customer relationship has
not been established, it has been stated that obtaining and finding out the customer secret information held by
another bank is within the scope of this confidentiality obligation.

Contrary to the concept of "customer secret”, the concept of "bank secret" is not defined in the Banking Law.
Although there is no direct definition under Article 5 of the Regulation, an arrangement has been made to
determine the scope of this concept. According to the provisions of Article 5/5 of the Regulation, sharing the
information that is not a customer secret but only a bank secret that contains the bank's information with third
parties under the responsibility of the bank, with the decision of the bank's board of directors, will not
constitute a violation of the confidentiality obligation. From this exception provision, it is understood that within
the scope of the concept of bank secret, there is only information about the bank and the internal functioning
of the bank, which is not a customer secret.

New Regulations Under the Regulation
1. Confidentiality Obligation
11 The Confidentiality Term

Pursuant to the article 4/3 of the Regulation, the information of a legal or a natural person that is
collected within the scope of banking activities and that is specific to these activities after establishing
a customer relationship with the bank is confidential. Information that forms the basis of the customer
relationship between the natural or legal person and the bank is also included within the scope of
confidentiality. If a bank that has not established a customer relationship with the natural or legal
person in question reaches a confidential information, it must keep it with respect to the same
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1.2

1.3

obligations as a customer secret that exist within its system in accordance with article 4/1 of the
Regulation.

Persons Who Are Under Confidentiality Obligation

Pursuant to article 4 of the Regulation, those who find out secret information of banks or their
customers due to their titles and duties are under confidentiality obligation. Confidentiality obligation
and persons subject to this obligation under the Regulation is also regulated in parallel with the
Banking Law. In both regulations, it is clearly stated that these persons cannot disclose the secret
information in question to others except the authorities explicitly authorized in the relevant regulation.

Continuity of the Confidentiality Obligation

According to the article 4 of the Regulation, the confidentiality obligation continues even if the person
who found out the secret information leaves the office. Unlike the Draft, the Regulation that entered
into force also regulated when the confidentiality obligation related to the data in question would
begin. According to the last sentence added to article 4/4 of the Regulation, the confidentiality
obligation begins as soon as the data obtained by the banks from the third parties before the
establishment of customer relationship becomes a customer secret. Becoming a customer secret, on
the other hand, occurs by processing the personal data in a way that it will serve the customer
relationship after the establishment of customer relationship by the bank.

Exceptions to the Confidentiality Obligation
Exceptions
(@) General Exception

According to article 5/1 of the Regulation, disclosure of secret information to those who are
authorized by the law does not result in violation of the confidentiality obligation.

(b) Exceptions Related to Confidentiality Agreement

According to articles 5/2, 5/3 and 5/4 of the Regulation, provided that a confidentiality
agreement is concluded and the secret information that belongs to a bank or a customer is
used for limited purposes that have been determined:

Exchange of information and documents between banks and financial institutions;

Exchange of information and documents through the Risk Centre envisaged to be established in
Additional clause 1 of the Banking Law or companies established by at least five banks or financial
institutions;

Provided that a copy of the contract, the purposes of sharing, technical and administrative measures,
information related to title and country of the parties which the informationis shared with are reported
to the Institution once every six months or in case of a change; it is possible for parent companies,
which have at least 10% share in the capital of the bank, to be domestic or foreign credit institutions or
financial institutions. In addition, provided that the required administrative and technical measures are
taken, to the controlling partner or the group company to be determined by this partner and from
which they receive senices regarding certain actiities;

0] Consolidated financial statements

(i) Risk management activities in all risk categories included in the Regulation on the
Internal Systems of Banks and Internal Capital Adequacy Assessment Process
(‘I'SEDES Regulation”)

(iii) Provided that it arises from a national or international legislation, compliance risk
activities, including the risk of committing financial crimes defined in the Law on the
Prevention of Laundering Proceeds of Crime No.5549 (“Law No. 5549”) and the Law
on the Prevention of Terrorism No.5415, and

(iv) Internal audit practices
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providing information and documents related to:

Provided that at least 10% of the Bank’s capital is represented directly or indirectly, exchange of
information and documents regarding the sale of these shares to inform the prospective buyers and to
be used in valuation of assets including loans and securities of these assets,

Provided that the required administrative and technical measures are taken, providing information and
documents to those who deliver senices in valuation, rating, support senices, independent audit
actiwities,

does not constitutes violation of the confidentiality obligation.

(c) Exceptions Related to Corporations

The Regulation accepts that sharing of customer secrets will not violate confidentiality obligation in some
cases. Accordingly:

2.2

Sharing the information that is in the nature of a bank secret with third parties, the responsibility of
which belongs to the bank, upon the transfer of the bank’s board of directors’ decision or the authority
of the board of directors to decide on sharing, provided that the procedures and principles are
determined,

Confirmation of the accuracy of the secretinformation given by the customers to public institutions
and organizations at their own request, by banks, Risk Centre or companies formed by at least five
banks or financial institutions upon the instruction or the request of the customer,

Providing information to the authorities authorized to settle the dispute and their representatives in
case of a dispute between the bank and the customer, provided that the customer’s secret and the
bank secrets are necessary for the bank to exercise its right of claim and defence, and

Sharing information by the financial group affiliates withinthe group related to the recognition of
customers, accounts and transactions accordingto Article 5 of Law No.5549

does not constitute a violation to the confidentiality obligation.
Regulatory Differences Between the Regulation and the Daft
Although the Regulation is mostly similar to the Draft, some provisions have been changed:

Compared to the Draft, other exemptions to the confidentiality obligation are regulated more broadly
and more specifically in the Regulation;

The sharing of information within the scope of compliance risk stated in article 5 of the Regulation is
conditioned to originate from national or international legislation to which the parties are subject;

The Regulation earned a more organized view by moving the provision regarding the evaluation of
bank secrets that may be shared with the third parties in accordance with the decision of the bank’s
board of directors as an exception under the exceptions title and it is also stated that this will fall under
the responsibility of the bank;

The issue related to the confirmation of customer secret under article 5 of the Regulation is limited to
conforming whether the information is correct or not and the institutions and organizations that has the
right to benefit from the exception have been expanded,;

As part of the matters to be reported to the institution under article 5 of the Regulation, the phrase
“Bank secret and information that qualifies as customer secret” was added and the phrase
“Information shared within the scope of confidentiality, including the controlling partner / parent
company” was removed from the Regulation;

In case of a dispute of financial group affiliates within the group and a dispute to which the bank is a
party to, the issue regarding the sharing customer secrets or bank secrets with whom and under what
conditions and how in accordance with article 5 of Law No.5549, without violating the confidentiality
obligation, is regulated in the Regulation, even though it was not regulated in the Draft;
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For more detailed information, please review the table related to the differences between the Regulation and
the Draft at the end of our information note.

3.
3.1

General Principles Regarding Sharing Confidential Information

Principle of Proportionality

In accordance with issues shown in article 6 of the Regulation, five criteria have been foreseen. As a
requirement of the principle of proportionality, within the scope of confidentiality, it has been foreseen
that;

The information should contain data that will only serve the stated purpose;

In order for sharing of data to serve the stated purpose, the relationship between the data and the
purpose should be displayable;

Anonymization and aggregation methods should be applied for the information regarding the identity
of owner of the information in cases where the purpose does not differ;

If the owner of the secret information is not the controlling partner, parent company or the customer of
the group company, the methods of de-identification, aggregation and anonymization should be
applied, and

The parties and methods should act in a way that will create minimum data duplication.

According to Article 6/7 of the Regulation, the criteria of the principle of proportionality will be
evaluated in the light of compliance with customer’s demands and limits of their instructions. During
the shares that will be made within the framework of Article 5/2 (b) and 5/3 of the Regulation;

Provided that positive opinion of the BRSA is obtained for comprehensive data sharing and sharing
for the purpose of compliance risk of the counterparty, even if the controlling partner, parent company
or group company is not a customer, and

Provided that the data to be shared for the purpose of consolidated risk management belongs to a
natural person, legal person or a risk group that has borrowed 10% or more of the bank’s main
capital,

The provision regarding anonymization in article 6/1 (¢) of the Regulation will not be applied. The Institution
resenves the right to make changes in these limitations.

Pursuant to article 6/10 of the Regulation, the fact that the identity of the customer is determinable in the
sharing related to internal audit within the scope of article 5/2 (b) and article 5/3 of the Regulation will violate
the principle of proportionality in any case.

3.2

Other General Principles

Pursuant to article 6 of the Regulation, the general principles within the scope of article 4 of Law on
the Protection of Personal Data No. 6698 (“KVKK”) should be considered during the storage of
natural person customer secrets.

The explicit consent of the customer does not abolish the confidentiality obligation. Except for the
cases shown among exceptions, even with the explicit consent of the customer, information that
gualifies as customer secret cannot be shared with parties resident in the country or abroad without
the request or instruction of the customer. Defining the request or the instruction that will abolish the
aforementioned obligation as a pre-requisite for the senices that will be provided by the bank under
normal conditions will be considered to be unlawful as well. Provided that the same customer
resenes the right to change this request or instruction subsequently, the request or instruction may be
given in writing or via permanent data storage, temporarily or indefinitely, valid for one or more
transactions. In cases other than those listed in article 6/6 of the Regulation, it is essential that
requests and instructions are visible via electronic banking.
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3.3

In cases where it is obligatory to share information that qualifies as customer secret pursuant to article
6/6 of the Regulation, if the process is initiated by the customer or an order is given through electronic
banking, this will count as a request or instruction.

In accordance with article 3 of the ISEDES Regulation, in sharings to be made pursuant to article 5/2
(¢) of the Regulation on support senices, valuation, rating and senice purchases other than primary
systems, customer requests and instructions must be included. No requests or instructions are sought
for the shares to be made regarding the bank’s right of claim and defence.

The Banking Supenvision and Regulation Board (“Board”) has determined the principle of reciprocity
as an essential principle for sharing all kinds of confidential information within the scope of Article 5
and if it notices any information sharing with third parties resident abroad that isn’t compatible with the
principle of reciprocity, it will be authorized to restrict, stop and prohibit such sharings.

The Regulation clearly states that the Article 98 of the Banking Law will be reserved in case there is a
request for information and audit by a foreign institution equivalent to the Board according to the
foreign law that the institution is subjected to about branches and partnerships of institutions operating
in the financial markets of their own in Turkey, and information requests of branches and partnerships
of the banks operating abroad within the scope of consolidation. In cases in which the information can
be given by the Institution, the request will be satisfied by the Institution directly and in cases where it
cannot, the relevant bank will satisfy the request after receiving the permission of the Board. In
addition, provided that the Board is notified in writing, banks may share information that qualifies as
bank secret with the requesting foreign authority that is equivalent to the Institution on their own
initiative.

Differences Between Regulation and Draft Regulation In Terms of General Principles

Unlike the Draft, the Regulation clearly states that, apart from the exceptions in article 5 of the
Regulation, the customer secret cannot be shared with third parties in Turkey or abroad without a
request or instruction of the customer, even if the explicit consent of the customer is obtained. Based
on this, article 6 of the Regulation continues by emphasizing on the will of the customer by stating that
the customer can cancel or change the request with the same means and this can done to cover
multiple transactions or indefinitely for continuous transactions.

A measurement assessment is provided for sharings that can be made in accordance with the request
or instruction of the customer specified in article 6 of the Regulation in contrast to the Draft and this
assessment will also be determined on whether the customer's instruction (in the absence of
information about other customers or customers of other banks) is shared in accordance with its limit.
The condition of obtaining the approval of BRSA, within the scope of Article 5/2(b) of the Regulation,
before the sharings that require extensive data sharing regarding a large number of customers and
the sharings to be made for the purpose of compliance risk of the counterparty, is included in the
Regulation as well as in the Draft. Unlike the Draft, the possibility of sharing bank secrets with foreign
authorities upon request and its conditions are regulated in article 6 of the Regulation.

Information Sharing Committee

In accordance with Article 7 of the regulations for Banks, considering the principle of proportionality,
and sharing the secrets of coordinating the sharing of the bank and the customer requests that will
fulfill review requests for tasks such as registering and operating principles for information sharing to
be determined by the board of Directors of the bank committee (the “Committee”) is obliged to
establish. Ata minimum, this Committee must consist of representatives of the business line, internal
control unit, compliance unit and legal unit, as well as related asset owners* who request information
sharing or request information from them.

Conclusion

The Regulation refers to the Regulation on Information Systems of Banks and Electronic Banking Services for the
concept of asset ow ner. Accordingly, the person who owns the asset; is defined as the persons responsible for the
maintenance and accessibility of information assets by determining the security requirements for information assets
and communicating them to asset guards, and ensuring that security controls appropriate to these requirements are
implemented by asset guards.
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It is observed that the legislator's efforts to comply with the European Union legislation are not limited
to the legislation on personal data. With the regulation, itis aimed to eliminate the legal gap in the
banking sector, especially regarding data transfers to be made with European Union countries. With
the amendment of the existing confidentiality agreements and the documents and processes prepared
within the scope of the KVKK within the scope of the Regulation, the obligation to include the
Information Sharing Committee and sub-processes affiliated to this committee in the data security and

data transfer plans has arisen.

The regulation has clarified the distribution and control of the information which is becoming
increasingly important today, by regulating the confidentiality obligation of banks, which possess
personal information of great importance for both real and legal persons as they hold a significant
portion of their assets and carry out serious transactions and exceptional circumstances in which they
can share this information. The increase of regulations in this regard in recent years, both in Turkey
and in other modern legal systems, is of great importance for individuals to be able to predict the fate
of their personal information and, as a result, to share this information more consciously or to take

actions that will reveal this information.

6. Comparative Table for the Regulation and Dratft

‘ Regulation

Tier Capital definition has been added:

“Tier capital: Tier capital to be calculated within the framework of the
procedures and principles determined in the Regulation on the Equity of
Bank s published in the Official Gazette dated 5/9/2013 and numbered 28756,”
(Article 3)

Draft

The relevant definition is not
available.

Personal data definition has been added:
“Personal data: Personal data defined in Article 3 of the KVKK,” (Article 3)

The relevant definition is not
available.

Risk centre definition has been added:
‘Risk Centre: The Risk Centre requlated in Annex 1 of the Article,” (Article 3)

The relevant definition is not
available.

Aggregation definition has been added:

“6) Aggregation: Processing of customer-related data in such a way that it
cannot be associated with an identified or identifiable natural/legal person
customer by combining it with data on other customers for statistical purposes
such as grouping, summarizing, and collective display” (Article 3)

The relevant definition is not
available.

The time when the obligation to keep confidentiality begins has been
regulated:

“The liability within the scope of the first paragraph regarding the said data
begins as soon as these data become customer secrets.” (Article 4)

There is no such regulation
regarding the confidentiality
obligation.

The concept of compliancerisk has been expanded:
“Dated 11/10/2006 and numbered 5549

Financial crime risk regarding the commission of crimes defined in the Law
on the Prevention of Laundering Proceeds of Crime and the Law on the
Prevention of the Financing of Terrorism No. 6415 dated 7/2/2013 is also
considered within the scope of compliance risk. It is essential that the shares
to be made for compliance risk originate from a national or international
legislation that is subject to the sharing or the counterparty to which the
sharing is made.” (Article 5)

The concept of compliance
risk is more narrowly
explained.
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‘ Regulation
A regulation hasbeen introduced regarding the sharing of bank secret
information under the responsibility of the bank:

“The Bank's Board of Directors may delegate this authority to the General
Directorate by determining the procedures and principles.” (Article 5)

Draft

There is no such regulation
regarding bank secrets.

New exceptionsto the obligation of secrecy have been introduced:

“In cases where it is necessary for the proof of the claim or defense of the
bank in disputes to which the bank is a party, arbitration, mediation and
arbitration proceedings with domestic or foreign judicial authorities regarding
customer secret information or information in the nature of bank secret
belonging to real or legal persons who are party to the dispute in question,
sharing with the authorities authorized to settle alternative disputes such as
the arbitral tribunal or with the parties representing the bank in the disputes in
guestionin order to share with these authorities does not constitute a violation
of the confidentiality obligation.” (Article 5)

Exceptions to the obligation
of secrecy are narrower.

New exceptionsto the obligation of secrecy have been introduced:

“According to Article 5 of Law No. 5549, sharing information within the group
regarding accounts and transactions of financial group affiliates with the
recognition of the customer does not constitute a violation of the obligation to
keep secrets.” (Article 5)

Exceptions to the obligation
of secrecy are narrower.

Among the mattersto be reported to the Institution:

The "bank secretand customer secret information" section was added, but
the "transferred information within the scope of confidentiality, including the
controlling Partner/parent company" section was removed.

Among the matters to be
reported to the Agency are
the information transferred

within ~ the  scope of
confidentiality, including the
controlling  Partner/parent

partnership. “The title and
country information of all
third parties, including the
controlling partner/parent, to

whom confidential
information is transferred,
shall be immediately

reported to the Institution in
six-month periods.” (Article
5)

Itis stated that the unlawfulness of this situation will not be eliminated
if the customer gives consent not only in response to a question asked
but as an active instruction:

“...orrequest orinstruct...” (Article 6)

The following text has been added:

“The customerss request or instruction can cover more than one transaction,
provided that it can be canceled or changed at any time by the customer
through the same methods from which the request or instruction was
received, and the request or instruction for continuous transactions may be
indefinite. Except for the cases specified in the sixth paragraph, itis essential
for the customer to be able to inquire and view the requests or instructions he
has given through the distribution channels for electronic banking services.”
(Article 6)
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‘ Regulation

The following text has been removed:

“Transferring confidential information to the other party is also considered as
sharing, regardless of whether one knows the content of the information or
not.” (Article 6)

Draft

The scope of services subject to the sharing to be made pursuant to
Article 5 has been narrowed:

‘related to support services or service procurement other than valuation,
rating and independent audit” (Article 6)

A proportionality assessmentis envisaged by focusing on the limit of
the customer'sinstruction regarding the shares that can be made in line
with the customer'srequest or instruction specified in Article 6 of the
Regulation.

“Whether or not the principle of proportionality specified in the first paragraph
is complied with in the shares to be made upon the request or instruction of
the customer is limited to whether the customer's request or instruction is
complied with. In the event that the data set requested by the customer to be
shared includes confidential information regarding other customers or
customers of other banks, the obligation in the first paragraph must be
complied with without any limitation.”

There is no reference to the
principle of proportionality.

The following text has been added to Article 6 as a paragraph:

“If the data to be shared for the purpose of consolidated risk management
within the scope of second subparagraph (b) and third subparagraph of Article
5 belongs to a real or legal person or a risk group that has extended a loan at
the rate of ten percent or more of the bank's main capital, it is not required to
obtain the approval of the Institution before sharing and to comply with the
subparagraph (¢) of the first paragraph in relation to the said date. The Board
is authorized to change the restrictions in this paragraph or to impose new
restrictions on the issues in this paragraph.” (Article 6)

It is conditional upon request to share information with the nature of
bank secretswith foreign authorities in accordance with Article 5/5.

“According to the fifth paragraph of Article 5, sharing the information in the
nature of bank secrets with the foreign authorities equivalent to the Institution
upon the request of the authorities, provided that awritten notification is made
to the Institution before sharing, shall not constitute a violation of this clause.”
(Article 6)

There is no such opportunity
or condition.

It has been restricted and expressed more generally which information
will bein violation of Article 6/1 if itisincluded in the sharing.

“... within the scope of subparagraph (b) and third paragraph of the second
paragraph of Article 5, the sharings made for the purpose of internal audit
practices, including the audit working papers, contain data that will make the
identity of the customer specific or identifiable, is considered a violation of the
first paragraph.” (Article 6)

It is regulated more
comprehensively which
information  will be in

violation of article 6/1 if it is
included in the sharing. “.. if
the shares to be made for
the purpose of preparing
consolidated financial
statements, risk
management and internal
audit practices are repetitive
of these practices already
carried out in banks by the
parent, the  controlling
partner or the group
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‘ Regulation

Draft

company, or the data that
will make the identity of the
customer  specific or
identifiable for the shares
made for the purpose of
internal audit practices shall
be deemed to be contrary to
the first paragraph.” (article

1/1/2022.” (Article 8)

While the draft envisages its publication and enforcement, a specific
date has been determined by the Regulation:

“The publication of the provisions of this Regulation shall enter into force on
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Biilten | Banka Finans  Kisisel Verllerin Korunmast & Veri Glvenig
Sir Niteligindeki Bilgilerin
Paylasiimasi Hakkinda Yonetmelik
Yururluge Girdi

Temmuz 2021

Yazarlar: Selin Kaledelen, Atakan Arslan, Elif Engin, Serta¢ Yuksel

Bankacilik Duzenleme ve Denetleme Kurumu (“BDDK” veya “Kurum”)
tarafindan hazirlanan “SirNiteligindeki Bilgilerin Paylasiimasi Hakkinda
Yonetmelik” (“Yonetmelik”) 4 Haziran 2021 tarihinde Resmi Gazete'de
yayimlandi.

5411 sayil Bankacilik Kanunu (“Bankacilik Kanunu”) madde 73 uyarinca, BDDK, 2020 yilinin Subat ayindan
itibaren sir niteligindeki bilgilerin paylasimina ve aktariimasina iligskin kapsam, sekil, usul ve esaslari
belilemeye veya bunlara iligskin sinilamalar getirmeye yetkili kiinmisti. BDDK, Y 6netmelik'in gerekgesinde;
bankalarin yikdmldlGkleri, bu yakimltlagin istisnalar, misteri sirr kavrami ve bunlarin aktariimasi gibi
hususlarda netlik sajlamayi amagladigini belirterek, Sir Niteligindeki Bilgilerin Paylagiimasi Hakkinda
Yonetmelik Taslagini (“Taslak”) internet sitesinde yayimlamis ve Taslak kamuoyu goriisiine agmisti. 4 Haziran
2021 tarihli ve 31501 sayili Resmi Gazete’de yayimlanan Ydnetmelik, 1 Ocak 2022 tarihinde yurirlige
girecektir.

Musteri Sirr1 ve Banka Sirri Kavramlari

Ydnetmelik kapsaminda “mdisteri sirri” kawami Bankacilik Kanunu’na nazaran daha genis olarak ele
alinmistir. Bankacilik faaliyetlerine 6zgii olarak bankalarla misteri iligkisi kurulduktan sonra olugsan gergek ve
thzel kisilere ait verilerin masteri sirr oldugunu diizenleyen Bankacilik Kanunu madde 73/3 htikmunden farkl
olarak Yonetmelik ile bir gergek veya tizel kisi masterinin, bankanin masterisi oldugunu gdsterir her turlG
bilgisinin de muUsteri sirr kapsaminda oldugu dizenlenmistir. Ayrica musteri iliskisi kurulmamis olsa dahi,
baska bir banka nezdinde bulunan musteri sirri niteligindeki bilgilerin elde edilmesi ve 6grenilmesinin de bu sir
saklama yukumluligu ¢ergevesinde oldugu belirtilmigtir.

Muisteri sirrkawaminin aksine “banka sirr’” kawamiise Bankacilik Kanunu’nda tanimlanmamistir. Y énetmelik
madde 5 tahtinda ise dogrudan bir tanim yapilmamis olmasina kargin bu kawamin kapsaminin belirlenmesine
yarayan bir dizenleme gergeklestirilmistir. Yénetmelik madde 5/5 hikmiine gére musteri sirri niteliginde
olmayip yalnizca bankaya ait bilgileri igeren banka sirri niteligindeki bilgilerin, banka yénetim kurulu karariile
banka sorumlulugunda tglincu taraflar ile paylasiimasi sir saklama yukiumlaliguine aykirilik teskil
etmeyecektir. Diizenlenen bu istisna hilkmiinden, banka sirr kavraminin kapsaminda musteri sirm niteliginde
olmayan, yalnizca bankaya ait ve bankanin i¢ igleyisine iligkin bilgilerin bulundugu anlasiimaktadir.

Yonetmelik Kapsaminda Yeni Duzenlemeler
1. Sir Saklama YUkumldlagi
1.1 Sir Kavrami

Ydnetmelik madde 4/3 hikmi uyarinca bir tlizel veya gergek kisinin banka ile musteri iligkisi
kurduktan sonra bankacilik faaliyetleri kapsaminda ve buna 6zgui olarak ortaya ¢ikan bilgileri sir
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1.2

1.3

niteligindedir. Sir niteligi kapsamina, gergek veya tiizel kisinin bankayla misteri iligkisine temel teskil
eden bilgileri de dahildir. S6z konusu gergek veya tlzel kisiyle musteri iliskisi kurmamis olan bir
banka, bu sir niteligini haiz olan bilgilere ulastig takdirde Yonetmelik madde 4/1 hikmu uyarinca
kendi blnyesindeki bir migteri sirri gibi ayni yakimiltllklere tabi olarak saklamalidr.

Sir Saklamakla Y Ukumla Kisiler

Ydnetmelik madde 4 uyarinca sifat ve goreMeri sebebiyle bankalara veya musterilerine ait sirlari
ogrenenler sir saklama yukimlultga altindadir. Yénetmelik kapsaminda sir saklama yGkamlaligu ve
bu yukidmlalige tabi olan kisiler, Bankacilik Kanunu ile de paralel olacak sekilde diizenlemistir. Her iki
dizenlemede de bu kisilerin s6z konusu sirlari ilgili dizenlemede agikga yetkili kilinan mercilerden
baskalarina agiklayamayacaklari da agikga belirtilmigtir.

Sir Saklama Y Ukumlaligindn Devamliligi

Sir saklama yukumluligu, Yonetmelik madde 4 uyarinca, sirr 6grenen kisi gérevden ayrilsa bile
devam etmektedir. Taslak’tan farkli olarak yururlige giren Yoénetmelik ile birlikte s6z konusu verilere
iliskin diizenlenen bu sir saklama yukimltliginin ne zaman baglayacagdi da diizenlenmistir.
Ydnetmelik madde 4/4 hikmiine eklenen son cimle uyarinca sir saklama yukimlultga, bankalarin
dclncu kisilerden, bu kigiler musterileri olmadan énce elde ettikleri verilerin mUsteri sirri haline
gelmesinden itibaren baslayacaktir. Miisteri sirri haline gelme ise musteri iligkisinin kurulmasindan
sonra kisisel verilerin banka buinyesinde musteri iliskisine hizmet edecek sekilde islenmesi yoluyla
olmaktadrr.

Sir Saklama Yikimliliigiinden istisna Tutulan Haller

istisnalar
(a) Genel istisna

Yodnetmelik madde 5/1 hilkmi uyarinca kanunen bu bilgileri grenmeye yetkili kilinmis kimselerle sir
niteligini haiz bilgilerin paylasiimasi, sir saklama yakimluligindn ihlali sonucunu dogurmaz.

(b) Gizlilik Sézlesmesine Yonelik istisnalar

Ydnetmelik madde 5/2, 5/3 ve 5/4 hikumleri uyarinca gizlilik s6zlesmesi yapilmasi ve paylasilan sir
niteligini haiz banka veya musgteri bilgilerinin belirlenmis sinirli amaglar dogrultusunda kullaniimasi
kaydiyla:

Banka ve finansal kuruluglarin kendi aralarinda bilgi ve belge aligverisi yapmasi;

Bankacilik Kanunu madde Ek 1'de kurulmasi 6ngérilen Risk Merkezi veya en az bes banka veya
finansal kurulusun kuracagi sirketler araciligiyla bilgi ve belge aligverisi yapilmasi;

Sdzlesmenin bir 6rnedinin, paylasimin amaglarinin, teknik ve idari tedbirlerin, bilgilerin paylasildigi
taraflarin unvan ve Ulke bilgilerinin 6 ayda bir veya degisiklik oldugu takdirde hemen Kuruma
raporlanmasi sartiyla; bankanin sermayesinde en az %10 paya sahip olan ana ortakliklara, bunlarin
yurt ici veya yurt disinda yerlesik kredi kurulusu veya finansal kurulug olmasi mimkindur. Ayrica
gerekli idari ve teknik tedbirlerin alinmasi kaydiyla hakim ortaga ya da bu ortadin belirleyecegi ve
belirli faaliyetlere iligkin olarak hizmet aldigi grup sirketine;

0] Konsolide finansal tablolara,

(i) Bankalarin i¢ Sistemleri ve igsel Sermaye Yeterliligi Degerlendirme Siireci Hakkinda

Yénetmeliginde (“ISEDES Yénetmeligi’) yer alan tim risk kategorilerindeki risk
yonetim faaliyetlerine,

(iii) Ulusal ya da uluslararasi bir mevzuattan kaynaklanmak sartiyla, 5549 Sayili Sug
Gelirlerinin Aklanmasinin Onlenmesi Hakkinda Kanun (5549 sayili Kanun”) ile 6415
Sayih Ter6rizmin Finansmaninin Onlenmesi Hakkinda Kanunda taniml mali suglarin
islenmesi riski de dahil olmak lizere, uyum riski faaliyetlerine ve
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(iv) ic denetim uygulamalarina
iliskin bilgi ve belge saglanmast;

Banka sermayesinin en az 10%’unu dogrudan veya dolay!i yolla temsil edilmesi halinde bu paylarin
satigina iligkin ve krediler dahil varliklarin ve bu varliklara dayali menkul kiymetlerin deger belileme
calismalarinda kullanilmak ve muhtemel alicilari bilgilendirmek amagli bilgi ve belge aligverisleri
yapillmasi; ve

Degerleme, derecelendirme, destek hizmetlerinde, bagimsiz denetim faaliyetlerinde, gerekli idari ve
teknik tedbirlerin alinmasi kosuluyla hizmet alimlarina yénelik hizmeti saglayan kisilere bilgi ve belge
saglanmasi

sir saklama yUkdmlaligune aykirilik olusturmaz.
() Kurumlara iligkin istisnalar

Ydnetmelik uyarinca, bazi hallerde musteri sirri niteligindeki bilgilerin paylasiminin sir saklama
yukumlulagunun ihlali olmayacagdi kabul edilmistir. Buna gore:

Banka sirr niteligindeki bilgilerin bankanin yénetim kurulunun alacagi karar veya paylagima iligkin
yonetim kurulu karar alma yetkisinin usul ve esaslari belilenmek kaydiyla genel mudurlige
dewedilmesiyle sorumlulugu bankaya ait olmak tGizere Ug¢lncu taraflarla paylagiimasi;

Musterilerin kamu kurum ve kuruluslarina kendi talepleri izerine verdigi sir niteligindeki bilgilerin
bankalar, Risk Merkeziveya en az bes banka ya da finansal kuruluslarca olusturulmus sirketlerce
masterinin talimat veya talebi dogrultusunda bilgilerin dogruluguna iligkin teyit saglanmasi;

Banka ve musteri arasinda wuku bulan uyusmazliklarda, musterinin sirri ve banka sirlari bankanin
iddia ve sawunma hakkini kullanmasi i¢in gerekliyse uyusmazhgi c6zmeye yetkili makamlara ve
bunlarin temsilcilerine bilgi saglanmasi; ve

5549 sayil Kanun madde 5 uyarinca finansal gruba bagli kuruluglarin grup i¢cerisinde musterinin
taninmasi, hesap ve islemlerine iligkin bilgi paylagilmasi

sir saklama yukumlaligune aykirilik teskil etmemektedir.

2.2

Yonetmelik ile Taslak Arasindaki Dizenleme Farkhliklar

Y onetmelik metni, Taslak ile buyik oranda benzerlik gdstermekle birlikte bazi hiikimlerde degisiklik
yapilmistir:

Sir saklama yukimluligune istisna tutulan diger haller ise Taslak’a kiyasla Yonetmelik'te daha genis
ve Ozellikli olarak belilenmistir;

Ydnetmelik madde 5’te 6ngorilen uyum riski kapsamindaki paylasimlarin, taraflarin tabi oldugu ulusal
veya uluslararasi mevzuattan kaynaklanmasi sarti getirilmigtir;

Banka ydnetim kurulu karari ile Gguncu taraflarla paylasilabilecek banka sirlarinin istisna kapsaminda
degerlendirilecegine iligkin diizenleme Yonetmelikte istisnalar altina tasinarak daha diizenli bir
gorinim saglanmistir ve bunun banka sorumlulugu dahilinde olacagi belirtiimistir;

Ydnetmelik madde 5 hikmiinde yer alan musteri sirrina kapsamindaki bilgilerin teyit edilmesi hususu,
bilgilerin dogru olup olmamasinin teyidi ile sinilanmis ve Y énetmelik'te istisnadan yararlanabilecek
kurum ve kuruluglar genisletiimistir;

Ydnetmelik madde 5’te yer alan kuruma raporlanacak hususlar kapsaminda Y dnetmelige “Banka sirri
ve musteri sirri niteligindeki bilgiler” kismi eklenmis ve Y dnetmelik taslaginda yer alan “Hakim ortak /
ana ortaklik dahil sir kapsamindaki aktarilan bilgiler’ Kismi ¢ikariimistir; ve

5549 sayil Kanun madde 5 uyarinca finansal gruba bagl kuruluslarin grup i¢cinde ve bankanin taraf
oldugu uyusmazliklarda gerekli olmasi halinde musteri sirri veya banka sirri niteligindeki bilgilerin, sir
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3.2

saklama yUukimliguni ihlal etmeden kimler ile hangi kosullarda ve nasil paylasilacagi hususlari
Yodnetmelik taslaginda bulunmamasina ragmen Y 6netmelikte diizenlenmigstir.

Daha detayli bilgi i¢in bilgi notumuzun son kisminda yer alan Yonetmelik ile Taslak arasindaki
farklilara iliskin tabloyu inceleyebilirsiniz.

Sir Niteligindeki Bilgilerin Paylagiimasina iligkin Genel ilkeler
Olgllulik ilkesi

Yonetmelik madde 6'da gosterilen hususlar dogrultusunda bes kriter 65ngdrtilmustir. Olgululik
ilkesinin geregi olarak, sir saklama yukumliligu dizenlemeleri kapsaminda;

Bilginin yalnizca belirtilen amaca hizmet edecek verileri icermesi;

Verilerin paylagiminin belirtilmis amaca hizmet etmesi adina veri ve amag arasindaki hizmet iligkisinin
gOsterilebiliyor olmasi;

Bilgi sahibinin kimligine iliskin bilgilerin amaca hizmette bir farkhlik dogurmadigi durumlarda
anonimlestirme, toplulagtirma ydntemlerinin uygulanmis olmasi;

Sirrin sahibi masteri hakim ortak, ana ortaklik veyahut grup sirketinin de musterisi degilse sirrin
kimliksizlestiriime, toplulastirma, anonimlestirme metotlarinin uygulanmis olmasi; ve

Taraflar ve metotlarin en az veri kopyasi yaratacak sekilde hareket etmeleri
yukUmlultkleri 6ngorilmastr.

Y 6netmelik madde 6/7 uyarinca 6lgulllik ilkesi kriterleri misterinin talep ve talimat sinirlarina
uyumluluk g6z éntinde bulundurularak degerlendirilecektir. Y énetmelik madde 5/2 (b) ve 5/3
hikUmleri gergevesinde yapilacak paylagimlarda;

Kapsamli veri paylasimi ve karsi tarafin uyum riski amagl paylasimlarda hakim ortak, ana ortaklik
veya grup sirketi musterisi olmasa dahi BDDK’nin olumlu goristndn alinmis olmasi kaydiyla; ve

Konsolide risk yénetimi amaciyla paylasilacak verilerin banka ana sermayesinin %10 ya da daha
fazlasina tekabul eden miktarda kredi kullandirnimis gergek, tiizel kisi veya risk grubuna ait oldugu
takdirde,

Ydnetmelik madde 6/1(¢) hilkmiinde yer alan anonimlestirmeye dair hikidm burada uygulama alani
bulmayacaktir. Kurum bu sinilamalarda degisiklik yapma hakkini sakli tutmaktadir.

Ydnetmelik madde 6/10 uyarinca Y 6netmelik madde 5/2(b) ve madde 5/3 kapsaminda i¢ denetime
iliskin paylasimlarda muasterinin kimliginin belirlenebilir olmasi her halikarda él¢ulilik ilkesine aykirilik
teskil eder.

Diger Genel ilkeler

Yonetmelik Madde 6 uyarinca gergek kisi musterilerin sirlarinin saklanmasinda 6698 say|l Kisisel
Verilerin Korunmasi Kanunu (“‘KVKK”) madde 4 kapsamindaki genel ilkelere uygun hareket
edilmelidir.

Musterinin agik rizasi da sir saklama yUkimliligini ortadan kaldirmamaktadir. istisnalar arasinda
gosterilen durumlar haricinde, misterinin agik rizasi olsa dahi migteriden gelen bir talep ya da talimat
olmaksizin musteri sirn niteligindeki bilgiler yurt igi veya yurt disindaki taraflarla paylagilamaz. S6z
konusu yukumlulagu kaldiracak olan talep veya talimatin bankanin normal kosullarda verecegi
hizmetler icin 6n sart olarak belirlenmesi de hukuka aykiri olacak addedilecektir. Bu talep ya da
talimat daha sonrasinda yine ayni misteri tarafindan degistirilebilmesiintimali sakll kalmak kosuluyla,
yazili veyahut kalici veri saklayicisi yoluyla, sireli ya da siiresiz, bir veya birden fazla iglem igin
gecerli olacak sekilde verilebilir. Yonetmelik madde 6/6’da sayilan durumlar harici talep ve talimatlarin
elektronik bankacilik araciliiyla gorinttlenebilmesi esastir.
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3.3

Yodnetmelik madde 6/6 uyarinca musteri sirmni niteligindeki bilgilerin paylasilmasinin zorunlu oldugu
durumlarda, islem musteri tarafindan baslatildigi ya da elektronik bankacilik izerinden emir girildigi
takdirde bu durum talep veya talimat yerine gececektir.

ISEDES Yénetmeligi madde 3 uyarinca birincil sistemler kapsami disinda kalan destek hizmetleri,
degerleme, derecelendirme ve bagimsiz denetim digindaki hizmet alimlarina iligkin Y énetmelik madde
5/2(¢) uyarinca yapilacak paylasimlarda musgteri talep ve talimati bulunmasi zorunludur. Bankanin
iddia ve sawunma hakkina iliskin yapilacak paylagsimlarda talep veya talimat aranmaz.

Bankacilik Denetleme ve Diizenleme Kurulu (“Kurul”) madde 5 kapsaminda sir niteligini haiz her tirlt
bilginin paylagsiminda karsilikhlik ilkesini esas olarak belirlemistir ve yurt disindaki Gg¢uncu Kigilerle bilgi
paylagiminda karsilikhlik ilkesinin gegerli olmadigini tespit ettigi takdirde bu paylasimlari kisitlama,
durdurma ve yasaklama hakkini haiz olacaktir.

Yonetmelik'te, yabanci Ulke kanunlarina gére Kurum muadili bir makamin kendi tlkelerinde finansal
piyasalarda faaliyet gdsteren kuruluslarin Turkiye'deki sube ve ortakliklarda denetim yapma ve bilgi
talepleri ile bankalarin yurt disinda faaliyet gosteren sube ve ortakliklarinin konsolidasyon
kapsamindaki bilgilerine iligkin taleplerin s6z konusu olmasi halinde Bankacilik Kanunu madde 98
hikmunin sakli olacagi agikga belirtilmistir. Talep edilen bilgilerin Kurum tarafindan karsilanabildigi
durumlarda dogrudan Kurum tarafindan, Kurum tarafindan kargilanamadigi durumlarda Kurul’'un
verecegi izin dogrultusunda ilgili banka tarafindan karsilanir. Ayrica bankalar kendi inisiyatifleri
dogrultusunda Kurum’a yazili bildirimde bulunmak kaydiyla banka sirri niteligini haiz bilgileri talepte
bulunan Kurum muadili yabanci makam ile paylasabilirler.

Genel ilkeler Agisindan Yoénetmelik Ve Yoénetmelik Taslagi Arasindaki Farkliliklar

Taslak'tan farkli olarak, Y&netmelik madde 5'te yer alan istisnalar haricinde musteri sirrinin,
musteriden gelen bir talep ya da talimat olmaksizin musterinin agik rizasi alinsa dahi yurt igindeki ve
yurt digindaki Gglnc Kisilerle paylasilamayacagi Y énetmelik ile agikga belirtiimistir. Buna istinaden

Y 6netmelik madde 6’nin devaminda musterinin talep veya talimatini ayni yontemler ile iptal
edebilecegi, dedistirebilecedi ve birden gok islemi kapsayacak sekilde veya sirekli olacak islemler icin
sUresiz duzenlenebilecegi belirtilierek musteri iradesinin Ustinltgd wurgulanmistir.

Y 6netmelik madde 6’da belirtilen misterinin talep veya talimati dogrultusunda yapilabilecek
paylasimlar konusunda, Taslak'in aksine Olgllilik degerlendirmesi 6ngérilmus ve bu
degerlendirmenin de musteri talimatinin (baska misterilere ya da baska bankalarin musterilerine
iliskin bilgilerin yoklugu halinde) sinirina uygun paylasim yapilip yapilmadigi ile tespit edilecegi
belirtiimistir. Yonetmelik Madde 5/2/(b) kapsaminda ¢ok sayida musteriye iliskin kapsamli veri
paylasimini gerektiren paylasimlar ile karsi tarafin uyum riski amaciyla yapilacak paylasimlar igin,
paylasim éncesinde Kurum’un uygun gorisiinin alinmis olmasi sartina Taslak'ta oldugu gibi
Yonetmelik’'te de yer verilmistir. Taslak'in aksine talep (izerine yabanci merciler ile banka sirarinin
paylasiimasiimkani ve bunun kosullar Yénetmelik madde 6’da dizenlenmigtir.

Bilgi Paylagim Komitesi

Y 6netmelik madde 7 uyarinca Bankalar, 6lgtililik ilkesini g6z 6ntinde bulundurarak banka ve musteri
sirlarinin paylasimini koordine etme ve paylasim taleplerini inceleme, talepleri kayit altina alma gibi
goreMeri yerine getirecek olan ve galisma esaslari bankanin y 6netim kurulu tarafindan belilenecek
olan birer Bilgi Paylasim Komitesi (“Komite”) kurmakla y Ukiimlidar. Bu Komite’nin asgari olarak, bilgi
paylasimini talep eden ya da kendisinden bilgi talep edilen is kolu, i¢ kontrol birimi, uyum birimi ve
hukuk birimi temsilcileriile ilgili varlik sahiplerinden* olusmalidir.

Sonug

Sir Niteligindeki Bilgilerin Paylasiimasi Hakkinda Y 6énetmelik ile daha énce kisisel verileri koruma
hukuku kapsaminda sadece 30808 sayili ve 21 Haziran 2019 tarihli Resmi Gazetede yayimlanan

1 Yodnetmelik, varlik sahibikavrami igin, Bankalarin Bilgi Sistemleri ve Hektronik Bankacillk Hizmetleri Hakkinda
Ydnetmelike gdnderme yapmaktadir. Buna goére varlik sahibi kigi; bilgi varliklarina ybnelik glivenlik gereksinimlerini

belir
uygui

Client Alert

leyerek varlik muhafizlarina ileten ve bu gereksinimlere uygun glivenlik kontrollerinin varlik muhafizlari tarafindan
landigini gbzeterek bilgi varliginin idamesi ve erigilebilirliginden sorumlu olan kisiler olarak tanimanmaktadir.
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Kisisel Saglik Verileri Hakkinda Y dnetmelik kapsaminda yer verilen “kimliksizlestirme”
(pseudonymisation) kavrami bir kez daha kullaniimistir. Kanun koyucunun Avrupa Birligi mevzuatina
uyum c¢alismalari, sadece kisisel verilere iliskin mevzuat ile sinirli kalmadigi gézlenmektedir.
Yonetmelik ile beraber bankacilik sektdrinde de 6zellikle Avrupa Birligi Ulkeleri ile gergeklestirilecek
veri aktarimlari hususundaki kanuni boslugun bertaraf edilmesi amaglanmistir.

Ydnetmelik, Kisilerin mal varliklarinin Gnemli bir kismini bulundurup ciddi islemler yaptiklari ve bu
nedenle gerek gergek gerekse tlzel kisiler i¢in blylk dnem arz eden kisisel bilgilere sahip olan
bankalarin bu bilgileri saklama yUkimlGligu ve paylasabilecediistisnai halleri dizenleyerek,
gunimuzde gittikge 6nem kazanan bilgi 6gesinin dagilimini ve kontrollinu bir miktar daha agikliga
kawsturmustur. Son yillarda gerek Turkiye gerekse diger modern hukuk sistemlerinde bu yéndeki
regulasyonun artmasi, kisilerin sahsi bilgilerinin akibetini dngérebilmesi ve bunun bir sonucu olarak
daha bilingli bir sekilde bu bilgileri paylagsmalari veya bu bilgileri ortaya ¢ikaracak islemler yapmalari

icin yiksek 6nem arz etmektedir.

6. Yénetmelik ve Taslak igin Karsilastirmali Tablo
‘ Yénetmelik

Ana Sermaye tanimi eklenmistir:

“Ana sermaye: 5/9/2013 tarihli ve 28756 sayili Resmi Gazete'de yayimlanan
Bankalarin Ozkaynaklarina lligkin Y6netmelikte belirlenen usul ve esaslar
gergevesinde hesaplanacak ana sermayeyi,” (Madde 3)

IEEELS

ilgili tanim mewvcut degil.

Kisisel veri tanimi eklenmistir:

“Kisisel veri: KVKK'nin 3 (incii maddesinde tanimlanan kisisel veriyi,”
(Madde 3)

ilgili tanim mevcut degil.

Risk merkezi tanimi eklenmistir:

‘Risk Merkezi: Kanunun Ek 1 inci maddesinde diizenlenen Risk Merkezini,”
(Madde 3)

ilgili tanim mewvcut degil.

Toplulastirma tanimi eklenmistir:

“6) Toplulastirma: Mtisteriye iliskin verilerin, gruplama, 6zetleme, toplu
gosterim gibi istatistiksel amacglarla diger miisterilere iliskin verilerle
birlestirilerek kimligi belirli veya belirlenebilir bir gergek/tiizel kisi miisteri ile
iliskilendirilemeyecek sekilde islenmesini,” (Madde 3)

ilgili tanim mevcut degil.

Sir saklama yukumliiliigiin baglayacagi zaman diizenlenmistir:

“S6z konusu verilere iligkin birinci fikra kapsamindaki ylkdmldlik, bu
verilerin miigteri sirri haline gelmesinden itibaren baslar.” (Madde 4)

Sir saklama yikimlultgine
iliskin bu sekilde bir
dizenleme mevcut degildir.

Uyum riski kavrami genigletilmisgtir:
“11/10/2006 tarihli ve 5549 sayili

Sug Gelirlerinin Aklanmasinin Onlenmesi Hakkinda Kanun ile 7/2/2013
tarihli ve 6415 sayili Terérizmin Finansmaninin Onlenmesi Hakkinda
Kanunda tanimlanan suglarin iglenmesine iligskin mali sug riski de uyum riski
kapsaminda ele alinir. Uyum riski amaciyla yapilacak paylasimlarin,
paylasimi yapan ya da paylasimin yapildigi k arsi tarafin tabi oldugu ulusal
ya da uluslararasi bir mevzuattan kaynaklanmasi sarttir.” (Madde 5)

Uyum riski kawrami daha
dar aciklanmistir.
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Yonetmelik Taslak

Banka sirn niteligindeki bilgilerin banka sorumlulugunda paylasiimasi
konusunda diizenleme getirilmistir:

“Banka Ydnetim Kurulu bu yetkisini usul ve esaslari belirlemek suretiyle
Genel Miidiirliige devredebilir.” (Madde 5)

Banka sirlarinailiskin bu
sekilde bir dizenleme
mevcut degildir.

Sir saklama yukiimligiine yeni istisnalar getirilmistir:

“Bank anin taraf oldugu uyusmazliklarda iddia ya da savunmasinin ispati i¢in
zorunlu olmasi halinde, s6z konusu uyugmazligin tarafi olan gergek veya
tizel kisilere ait misteri sirr niteligindeki bilgilere veya banka sirr
niteligindeki bilgilere iliskin olarak, yurt icindeki ya da yurt digindaki yargi
makamlari ile tahkim, arabuluculuk ve hakem heyeti gibi alternatif
uyusmazlik ¢gbzmeye yetkili makamlarla ya da bu makamlaria paylagmak
lizere s6z konusu uyusmazliklarda bankayi temsil eden taraflarla yapilan
paylasimlar sir saklama yikdmldltigine aykinlik tegkil etmez.” (Madde 5)

Sir saklama yikimliligine
getirilen istisnalar daha
dardur.

Sir saklama yukimligiine yeni istisnalar getirilmistir:

“6549 sayili Kanunun 5 inci maddesi uyarinca finansal gruba baglh
kuruluslarin, misterinin taninmasiyla hesap ve islemlere iligkin olarak grup
igerisinde bilgi paylasimi sir saklama ylkumildiltigiine aykirilik teskil etmez.”
(Madde 5)

Sir saklama yikimlultgine
getirilen istisnalar daha
dardrr.

Kuruma raporlanacak hususlar dahilinde:

“Banka sirr ve misteri sirri niteligindeki bilgiler” kismi eklenmig fakat “Hakim
ortak/ ana ortaklik dahil sir kapsamindaki aktarilan bilgiler’ kismi
cikariimistir.

Kuruma raporlanacak
hususlar icinde “Hakim
ortak/ ana ortaklik dahil sir
kapsamindaki aktarilan
bilgiler yer almistir. “hakim
ortak/ana ortaklik dahil sir
kapsamindaki bilgilerin
aktarldigi tiim lglncl
taraflarin unvani ve
bulundugu dlk e bilgileri, , affi
aylik dénemler halinde
derhal Kuruma raporianir.”
(Madde 5)

Miisterinin yalnizca ke ndisine sorulan bir soruya yanit olarak degil,
aktif bir talimat olarak riza vermesi halinde bu durumun hukuka
aykirihginin ortadan kaldirlmayacagi belirtilmistir:

“...veya talep ya da talimat vermesi...” (Madde 6)

Asagidaki metin eklenmistir:

“Miigterinin talep ya da talimati, talep ya da talimatin alindigi ayni
ybéntemlerle miisteri tarafindan istenildiginde iptal edilebilir veya
degistirilebilir olmak kaydiyla, birden ¢ok islemi kapsayabilir ve siireklilik arz
eden islemlere ybnelik talep ya da talimat stiresiz olabilir. Altinci fikrada
belirtilen durumlar haricinde, musterinin vermis oldugu talep ya da
talimatlarini elek tronik bankacilik hizmetlerine yénelik dagitim kanallar
Uzerinden sorgulayabilmesi ve gortintlileyebilmesi esastir.” (Madde 6)
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Asagidaki metin gikarilmigtir:

“Bilgilerin igerigine vakif olup olmadigina bakilmaksizin karsi tarafa sir
kapsamindaki bilgilerin aktarimasi da paylasim olarak kabul edilir.” (Madde
6)

5. madde uyarinca yapilacak paylasimlara tabi hizmetlerin kapsami
daraltiimistir.

‘destek hizmetlerine veya degerleme, derecelendirme ve bagimsiz denetim
disindaki hizmet alimlarina iligskin” (Madde 6)

Yonetmelik Madde 6’da belirtilen miisterinin talep veya talimati
dogrultusunda yapilabilecek paylagsimlar konusunda miusteri
talimatinin sininm odak alarak ol¢iiliiliik degerlendirmesi
ongorilmustiir.

“Miisterinin, talep ya da talimati lizerine yapilacak paylasimlarda birinci
fikrada belirtilen 6l¢iililiik ilkesine uyulup uyulmadigi, miisterinin talep ya da
talimatina uyulup uyulmadigi ile sinirli olarak degerlendirilir. Miisterinin
paylagiimasini talep ettigi veri seti icinde baska miisterilere ya da bagka
bankalarin miigterilerine iliskin sir k gpsamindaki bilgilerin de olmasi halinde
ise, birinci fikradaki ylikimliiliige herhangi bir sinilama olmaksizin uyulmasi
zorunludur” (Madde 6)

Olcilllik ilkesine atif
mevcut degildir.

Asagidaki Metin Madde 6’ya fikra olarak eklenmistir:

“5 inci maddenin ikinci fikrasinin (b) bendi ile liglincii fikrasi k apsaminda
konsolide risk ybnetimi amaciyla paylasilacak verilerin, banka ana
sermayesinin ylizde onu veya daha fazlasi oraninda kredi kullandirilmig bir
gercek ya da tlizel kisiye veya bir risk grubuna ait olmasi halinde ise, s6z
konusu veriler igin paylasim éncesinde Kurumun uygun gérisiniin alinmis
olmasi ve birinci fikranin (¢) bendine uyum sarti aranmaz. Kurul bu fikrada
yer alan sinirlamalari degistirmeye ya da bu fikrada yer alan hususlara
iliskin yeni sinilamalar getirmeye yetkilidir.” (Madde 6)

Talep uzerine Yabanci mercilerile Madde 5/5 uyarinca banka sirri
niteligindeki bilgilerin paylagiimasi kogula baglanmistir.

“5 inci maddenin besginci fikrasi uyarinca banka sirri niteligindeki bilgilerin,
paylagim éncesinde Kuruma yazili olarak bildirimde bulunulmasi sartiyla,
Kurum muadili yabanci mercilerin talebi lizerine bu merciler ile paylagiimasi
bu fikraya aykirlik teskil etmez.” (Madde 6)

Bdyle birimkan ve kosula
yer verilmemigtir.

Paylasimda yer alirsa hangi bilgilerin Madde 6/1’e aykirilik tegkil
edecegi kisitlanmig ve daha genel ifade edilmistir.

“...birinci 5 inci maddenin ikinci fikrasinin (b) bendiile t¢gdncdi fikrasi
kapsaminda, denetim g¢alisma kagitlari da dahil olmak (lizere, i¢ denetim
uygulamalar amaciyla yapilan paylagimlarin migterinin kimligini belirli veya
belirlenebilir kilacak veriler igermesi, birinci fikraya aykirilik olarak kabul
edilir.” (Madde 6)

Paylasimda yer alirsa hangi
bilgilerin madde 6/1’e
aykirilik teskil edecedi daha
kapsamli olarak
dizenlenmistir.

“...konsolide finansal tablo
hazirlama ¢alismalari, risk
ybnetimi ve i¢ denetim
uygulamalari amaciyla
yapilacak paylasimlarin
halihazirda bank alarda
ydriitilen bu uygulamalarin
ana ortaklik, hakim ortak ya
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da grup sirketi nezdinde
tekrari niteliginde olmasi ya
da i¢ denetim uygulamalari
amaclyla yapilan
paylasimlarin misterinin
kimligini belirli veya
belirlenebilir kilacak veriler
icermesi, birinci fikraya
aykinlik olarak kabul edilir.”
(Madde 6)

Taslakta yayim ile yurirlitkk ongorilirken Yonetmelik ile belirli bir tarih
belirlenmistir:

“Bu Yénetmelik hikdmleri yayimi 1/1/2022 tarihinde yiiriirilige
girer.”(Madde 8)
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